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Clark: Parole in Florida

PAROLE IN FLORIDA
VERNON W.

CLARK*

NATURE OF PAROLE

Parole is a procedure whereby a defendant who has been duly convicted of a crime and sentenced to imprisonment, and has actually
served a part of the sentence, is allowed to serve the last portion outside prison under strict supervision, in preparation for his return as
a free member of society.1
The parolee is still a prisoner even though he is not physically
confined. His activities are restricted by the terms and conditions of
his parole. He is under the close and constant supervision of his
parole officer, and parole officials have authority to greatly circum2
scribe his freedom of choice and action.
Parole is not an act of amnesty or forgiveness. It is a continuation
rather than termination of a sentence. The theory on which parole
is based has been stated by the Florida Supreme Court as follows:3

"The parole plan proceeds, in theory at least, upon the salutary principle that as the prison sentence must eventually terminate, the ends of society as a whole, as well as of the individual prisoner, will be better served by providing the prisoner a
transition period for adjustment from the completely artificial
life in a penal institution under continuous physical restraint
and free from economic and social pressures to the untrammeled life of a free individual in a highly competitive society."
PAROLE AND PARDON DISTINGUISHED

The difference between a parole and a full or absolute pardon is
easily discernible: A pardon is an act of amnesty that wipes out both
OA.B.E. 1932, University of Florida; M.A. 1939, New York University; LL.B.
1942, University of Florida; former District Supervisor, Florida Parole Commission;
Professor of Law, University of Florida.

'See Marsh v. Garwood, 65 So.2d 15 (Fla. 1953); Sellers v. Bridges, 153 Fla. 586,
15 So.2d 293 (1943).

2Sellers v. Bridges, supra note 1. Supervision is not an absolute requisite for
the entire parole period. See note 66 infra and text pertaining thereto.
3Sellers v. Bridges, 153 Fla. 586, 589, 15 So.2d 293, 294 (1943).
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the sentence and the guilt of the offender and restores him to his
4
customary civil rights, whereas none of these things is true of parole.
A parole and a conditional pardon, however, are not always so
easily distinguished. Confusion between the two types of releases
probably arises from the fact that often a conditional pardon, like
a parole, involves a prisoner's release upon conditions to be met by
him after his release. A parole and a conditional pardon, under
present Florida law, differ in the following respects:
(1) Power to Grant. A parole is granted by the Florida Parole Commission. 5 A pardon is granted by the Pardon
Board6 or, in case of treason, by the legislature7 The
Pardon Board and the Parole Commission are separate
and distinct as to personnel and jurisdiction.8
(2) Time of Granting. A parole may be granted only after
a part of the sentence has been served. 9 It cannot be
granted after service of the entire sentence. A conditional
pardon, as well as a full pardon, apparently can be granted
at any time, that is, before, during, or after the serving of
the sentence.' 0
(3) Effect on the Sentence. A parole does not terminate the sentence; unless revoked it is considered as time served on the
sentence." A conditional, as well as a full, pardon terminates the sentence.'

2

(4) Conditions of Release. The meeting of the conditions of a
parole by the parolee cannot affect the length of time he is
4Marsh v. Garwood, 65 So.2d 15 (Fla. 1953). An apparent qualification appears
in FLA. STAT. §90.07 (1957) to the effect that a conviction of perjury renders any
person incompetent to testify in any court in this state, even if he has been pardoned.
5FLA. STAT. §947.17 (1) (1957).
6FLA. CONsr. art. IV, §12, authorizes the Pardon Board to grant pardons in all
cases except treason and impeachment.
7FLA. CONST. art. IV, §11, authorizes the legislature, inter alia, to pardon in
cases of treason. Art. III, §29, provides legislative proceedings for impeachment.
sThe Governor, Secretary of State, Comptroller, Attorney General, and Commissioner of Agriculture comprise the Pardon Board. FLA. CONST. art. IV, §12.
9FLA. STAT. §947.16 (1957).

lOMarsh v. Garwood, 65 So.2d 15 (Fla. 1953); In re Opinion of Justices, 14 Fla.
318 (1872).
"'Marsh v. Garwood, 65 So.2d 15 (Fla. 1953).
12Ibid.
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on parole; 1 3 it merely assures a continuation of his parole.
The meeting of the conditions of a conditional pardon
14
may result in the ultimate consequences of a full pardon.
(5) Duration. Assuming that there is no revocation, the period
of a parole cannot be terminated by the Parole Commission prior to the date of the expiration of the sentence.15 In some cases it has been extended beyond this
date, although the authority for so doing is subject to
doubt. The length of the period a person is free under a
conditional pardon apparently is wholly within the discretion of the Pardon Board.16
PAROLE AND PROBATION DISTINGUISHED

Probation is another type of release that is often confused with
parole. The use of the word parole in situations involving probation
is common among lawyers and laymen and at times has been used by
trial courts with seeming freedom from criticism by the Florida Supreme Court. 17 The fact remains, however, that these two types of
releases are entirely different, and the interchangeable use of the
terms leads to nothing but confusion.
Probation in Florida is that form of action taken by the trial
judge, after a person has been convicted, in placing him under the
supervision of the Florida Parole Commission for a period of time

§947.24 (1957).
14Marsh v. Garwood, 65 So.2d 15 (Fla. 1953).
15Ft.A. STAT. §947.24 (1957). A parolee may be granted a pardon by the Pardon
Board, which will terminate the parole.
16The Supreme Court of Florida has observed that the general trend of several
of its cases establishes that when a conditional pardon is accepted the pardonee
accepts it subject to all of its conditions and limitations and is bound to comply
therewith. Chastain v. Mayo, 56 So.2d 540 (Fla. 1952). See note 73 infra for an
additional difference between a parole and a conditional pardon.
In March 1958 the Pardon Board, in the case of Figueredo, granted a conditional pardon upon the condition that the pardonee remain under the supervision of the Florida Parole Commission for a two-year period. This period exceeded the length of Figueredo's sentence. Whether a valid conditional pardon
can be based upon such a condition is at least debatable.
"E.g., State v. Coker, 80 So.2d 462 (Fla. 1955); Bronson v. State, 148 Fla. 188.
3 So.2d 873 (1943). In Marsh v. Garwood, 65 So.2d 15, 21 (Fla. 1953), the Court
commented upon a circuit judge's erroneous use of the word parole. Also see
State v. Coker, 80 So.2d 462 (Fla. 1955); Ex parte Bosso, 41 So.2d 322 (Fla. 1949).
13FLA. STAT.
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to be governed by rules and regulations fixed by the court, in order
that he may be treated and corrected rather than degraded by a
prison sentence.' s The granting of probation is preceded by suspension of the imposition of sentence. It is entirely within the discretion
of the trial court. 19 Although the Florida Parole Commission is
20
authorized by statute to supervise a person placed on probation,
the power to grant and revoke probation belongs exclusively to the
trial court. 2 ' These characteristics of probation are foreign to parole.
THE PAROLE COMMISSION

Parole in Florida is a comparatively new procedure. Although
it is common knowledge that for many years the Pardon Board of
Florida has granted a type of release that has been loosely referred
to as a "parole" even by the Supreme Court of Florida, 22 it was not
until 1940 that express authorization for the granting of parole was
placed in the Constitution of Florida. 23 It is interesting to note that
the Constitution authorized establishment of a parole commission by
the legislature rather than empowering the Pardon Board to exercise
this function. In spite of this amendment to the Constitution the
term parole was subsequently used erroneously by the Supreme Court
of Florida in referring to a certain release by the Pardon Board.2 4
Later, however, the Court recognized that the Pardon Board has no
25
authority to grant parole.
The 1941 session of the Florida Legislature, pursuant to the authority granted by the terms of the aforementioned constitutional
amendment, passed legislation creating a parole and probation system in Florida, and establishing a commission of three members to
administer it.26 Under the terms of this legislation three commissioners were appointed from a group of applicants that had passed
a prescribed merit examination; the members so appointed qualified
1SFLA.

STAT. c. 948 (1957).

i91bid.
20FLA. STAT. §948.01 (3) (1957).
21FLA. STAT. C. 948 (1957).

22E.g., State v. Mayo, 131 Fla. 277, 175 So. 806 (1937).
23FLA. CONST. art. XVI, §32.

24Sheppard v. Mayo, 46 So.2d 729 (Fla. 1950). In La Barbera v. State, 63 So.2d
654 (Fla. 1953), the Supreme Court of Florida spoke of the State Board of Pardons
as the "parole authorities."
25Beal v. Mayo, 70 So.2d 367 (Fla. 1954).
26Fla. Laws 1941, c. 20519, now FLA. STAT. §947.01 (1957).
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on October 7, 1941, and immediately proceeded to function as a
27
commission.
Only persons who are citizens of Florida and who have resided
within the state for ten years or more are eligible for membership on
the Commission. Appointment to membership is made by the Board
of Commissioners of State Institutions from a list of eligible persons
compiled after written examinations and investigation of applicants.2
The term of office of a member is six years, 29 after which he may be
reappointed without being required to take another examination.30
Permanent records on every prisoner who may become subject to
parole are maintained at Parole Commission headquarters in Tallahassee. 31 The State of Florida has been divided into twenty-one districts by the Commission, with resident supervisors and assistants in
each district. 32 These supervisors carry on the work of the Commission

within their respective districts.
Authority and Powers of Parole Commission
As stated previously, the Constitution of Florida empowers the
legislature to authorize the Parole Commission to grant paroles, conditional releases, and probation. 3 3 The legislature has exercised this
authority concerning paroles34 but has not done so with relation to
conditional releases and probation.
A conditional release is a procedure employed in the federal system, but presently unknown to Florida practice, under which a
prisoner who has served the term for which he was sentenced, less de27Vocelle, Two Years of Parole and Probation in Florida, 18 FLA. L.J. 35 (1944).
Francis R. Bridges, Jr., Joseph Y. Cheney, and James T. Vocelle comprised the
Parole Commission as originally organized. Only one change in the personnel has
taken place since its organization. Raymond B. Marsh was appointed to fill the
vacancy created by the resignation of James T. Vocelle.
2SFLA. STAT. §947.02 (1) (1957).

29Id. §947.03 (1).
3oId. §947.02 (2).
"Id. §947.04(2).
32Sixteenth Annual Report, Florida Parole Commission (Jan. 1, 1957). A supervisor is also located at the Florida State Prison at Raiford.
3FLA. CONsT.

art. XVI, §32.

c. 947 (1957). In various sections of this chapter the Parole Commission is authorized to grant paroles to eligible persons, fix the time and conditions of paroles, supervise parolees, determine violations of parole, make investigations, and aid parolees in obtaining employment.
'4FLA.

STAT.
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ductions for good behavior, is released from prison as if released on
parole, subject to all provisions of law relating to the parole of
United States prisoners, until the expiration of the maximum term
or terms for which he was sentenced. 35
The legislature has wisely refrained from giving the Parole Commission authority to grant probation. To do so would result in a
confusing deviation from the accepted procedure whereby the power
to grant probation is considered to lie exclusively with the trial
court.36 The Parole Commission is concerned with probation in some
respects, however. It is required to make pre-sentence investigations
and recommendations for a trial court, upon the court's request, as
an aid to the court in determining the desirability of probation.3 7 All
persons placed on probation by trial courts are required, by statute,
to be placed under the supervision of the Parole Commission. 38 The
Parole Commission also supervises probationers from other states
who are allowed to come into Florida under interstate parole and
probation compacts. 39
The Parole Commission is authorized to make reports to the
Pardon Board of all helpful facts concerning persons under consideration by the Pardon Board for pardon, commutation of sentence, or
remission of fine, penalty, or forfeiture.40 The Commission, at times,
supervises conditional pardonees upon request of the Pardon Board,
but apparently is not legally required to furnish supervision.
The 1957 Legislature gave the Parole Commission additional authority that can affect the parole procedure. Under this legislation,
whenever any person is convicted of a noncapital felony and the trial
court determines that the defendant should be sentenced to a term
of imprisonment, the court within its discretion may sentence him
to the custody of the Department of Corrections for an indeterminate
period of from six months to the maximum period of imprisonment
authorized by law for the felony of which he was adjudged guilty.4
The classification committee of the Department of Corrections, at any
time after the prisoner has served six months of his sentence and
-Chandler v. Johnson, 133 F.2d 139 (9th Cir. 1943).
36Vocelle, supra note 27.
3SFLA. STAT. §948.01 (1957).
381bid.
391d. §949.07; see note 65 infra and text pertaining thereto.
40FLA. STAT. §947.13 (1957).
421d. §921.18. Sec. 921.23 (1) excepts from the operation of this law all Florida
statutes providing for the punishment of habituaI criminals.
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with due regard for the interests of society, may make its recommendation to the Parole Commission, which then shall have the power
to either place the prisoner on parole or to finally discharge him from
2
custody.4
By virtue of the indeterminate sentence legislation, the Parole
Commission, on the recommendation of the Department of Corrections, also is given the authority to determine the exact period of
imprisonment to be served by defendants sentenced under its provisions; provided, however, that a prisoner may not be held in custody
4
longer than the maximum sentence specified by law. 3
An additional power possessed by the Parole Commission that has
no connection with parole is found in its statutory authority to modify or revoke in appropriate cases an order of the Department of Public
4
Safety suspending, revoking, or canceling a driver's license. 4
GRANTING OF PAROLE

Eligibility
The Florida statute setting forth the requirements of eligibility
45
for consideration for parole is as follows:
"Every person who has been, or who may hereafter be convicted of a felony or one who has been convicted of one or more
misdemeanors and whose sentence or cumulative sentences
total twelve months or more and confined in a jail or prison
§921.21 (1957).
431d. §921.22. It seems that this authorization is not a mere repetition of the
power to finally discharge the prisoner from custody. It may be desirable in an
appropriate case to set the exact period of imprisonment prior to the time of
discharge.
4
4FLA. STAT. §322.31 (1957).
45Id. §947.16. An important exception to the general statute dealing with eligibility for parole is found in FLA. STAT. §944.41, passed in 1957: "Every person
undergoing a life sentence in a correctional institution who commits an assault
upon the person of another with a deadly weapon or instrument, or by any
means of force likely to produce great bodily injury, shall not be eligible for
parole for a period of time beginning from the date of conviction of said offense
as follows: (1) Twenty years, if said offense occurs when less than five years of
said life sentence has been served; (2) Fifteen years, if said offense occurs when less
than ten years, but more than five years of said life sentence has been served; and
(3) Ten years, if said offense occurs when less than fifteen years, but more than
ten years of said life sentence has been served."
42FLA. STAT.
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in this state in execution of the judgment of the court thereof
and who has served not less than six months of such term, and
in cases where the term is eighteen months or less, has served
not less than one-third of his term, and whose prison record is
good, shall be eligible for consideration by the commission for
parole."
In spite of the somewhat vague aspects of some of the terminology
of the foregoing statute, the following conclusions seem apparent:
A prisoner can be paroled if sentenced for conviction of a misdemeanor as well as for conviction of a felony; 46 unless he was sentenced under the provisions of the indeterminate sentence law he
must have received a sentence or cumulative sentences of at least
twelve months;47 the minimum length of time that must be served
before eligibility for consideration for parole is six months, or onethird of any sentence of eighteen months or less. Another equally
apparent conclusion is that even a person serving a sentence of life
imprisonment is eligible for consideration for parole after serving
six months of his sentence.
Of course it must be recognized that mere eligibility to be considered for parole does not mean that parole will be granted. Service
of time is not all that is required to make a person eligible for parole. In addition, he is required to have a good prison record, 4s and
the Parole Commission must find that there is a reasonable probability that if he is placed on parole he will live and conduct himself
as a respectable and law abiding person and that his release will be
49
compatible with his own welfare and the welfare of society.
The parole law does not apply to persons confined in the Florida
4GThe history and present meaning of FLA. STAT. §947.16 (1957) was explained
by former Parole Commissioner James T. Vocelle as follows: "The original Act

gave the commission jurisdiction to grant a parole only in case of conviction for
a felony where the sentence was for more than a year, and after such person so
convicted had served at least 6 months of his sentence. This was changed [in
1943] to give the commission jurisdiction to grant paroles in all convictions for

felony and in misdemeanor cases where sentences or cumulative sentences total 12
months or more, and made the individual eligible for parole consideration where

the term is 18 months or less, when one-third of the term has been served, and
where the term is 18 months or more, after serving 6 months." Vocelle, Two Years
of Parole and Probation in Florida, 18 FLA. L.J. 35, 37 (1944).
47See Marsh v. Garwood, 65 So.2d 15 (Fla. 1953).
4sFLA. STAT. §947.16 (1) (1957).
491d. §947.18.
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schools for delinquent boys and girls,50 nor does it apply to juveniles
51
while under the jurisdiction of a juvenile court.
Procedure
A prisoner need not make application for parole. He is placed
on parole upon the initiative of the Parole Commission, but he cannot be paroled without his consent.5 2 The Commission is required
by statute to make a thorough investigation of the person and his
record when considering him for parole. 53 At least one of the commissioners has a personal conference with the prisoner before the
Commission makes its decision. His prison record and his potentialities for making a good citizen are of paramount importance in
this consideration.54
The prisoner usually is required to obtain a written statement
from a reputable citizen to the effect that the citizen will employ the
55
prisoner in gainful and proper employment in the event of parole.
This employer and employment need not necessarily be in the State
of Florida; this is subject to the discretion of the Commission.B The
written statement of intent to employ, once obtained by the prisoner,
is submitted to the Parole Commission through the prison officials or
the resident parole supervisor at the state prison.
Two concurrent investigations follow. 5 7 One is concerned with a
determination of the reaction to the proposed parole of every interested person, for the purpose of ascertaining, in so far as possible,
the desirability of granting parole. This investigation begins and
often ends in the district in which the crime was committed. The
parole supervisor of this district conducts the investigation. He inspects official records; he talks to judges, prosecutors, police officers,
injured parties, relatives, friends, and acquaintances of both the injured party and the prisoner; and he interviews anyone else who may
have an interest in the matter. The supervisor then makes a written
5old. §949.02.
5lId. §949.01.
52d. §947.17 (1).
siM. §947.17.
541d. §947.18.

sIbid.
§949.07 (1957).
5These investigations, in so far as the details are concerned, are planned by
the Parole Commission. FLA. STAT. §§947.17 (3),.18 (1957).
S6FLA. STAT.
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report of his findings to the Commission, indicating dearly all adverse and all favorable factors relating to the conditions that will
prevail if the parole is granted.
The second investigation is conducted to determine the desirability of the prospective employment. If the employment is in Florida
but not in the district in which the crime was committed, this investigation is conducted by the supervisor of the district in which
the parolee will be employed. He thoroughly investigates the prospective employer as a person and as an employer. He also investigates the type of employment and the prospective living conditions of
the parolee. His findings are reported in writing to the Commission.
If the Commission decides that either the prospective employer or the
prospective employment is undesirable, the prisoner is notified that
it will be necessary for him to obtain another written statement of
intention to employ; and the investigative procedure is repeated.
Assuming that both investigations of the parole supervisors produce nothing of such a serious nature as to warrant denial of parole
and that a majority of the three members of the Commission vote in
favor of granting it,58 the prisoner is notified by the Commission that
he will be released on parole at a specified date.
The Florida Parole Commission, by virtue of compacts authorized
by statute, co-operates with similar agencies in other states in making
investigations and accomplishing the supervision of parolees trans59
ferred to or from Florida.
Conditionsof Parole
The release of the prisoner on parole is preceded by an explanation to him of the terms and conditions of his parole, 60 to which he
must agree. A certified copy of these terms and conditions must be
delivered to the prisoner. 01
The Parole Commission is authorized to determine the conditions
of parole, but the legislature has provided a nonexclusive list of con-

5BFLA. STAT. §947.06
59FLA. STAT. §949.07
ion. This act has been
60FLA. STAT. §947.17
the person in custody.
visor.
81FLA. STAT. §947.19

(1957).
(1957), the Uniform Law for Out-of-State Parolee Supervisadopted by all 48 states.
(16) (1957) places this duty upon the prison official having
In practice, it often is accomplished by the parole super(1957).
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ditions that may be placed upon the parolee. This list includes the
62
following conditions:
"[Tihat the parolee shall not leave the state or any other
definite area in Florida without the consent of the Commission;
that he shall contribute to the support of his dependents to
the best of his ability; that he shall make reparation or restitution for his crime; that he shall abandon evil associates and
ways; that he shall carry out the instructions of his parole supervisor and, in general, so comport himself as such supervisor
shall determine."
In one case a parolee agreed to the following terms and conditions:63 to report to his parole supervisor immediately upon arrival
at his destination; not to change his residence without prior approval
of the Parole Commission; to report to his parole supervisor monthly;
in all respects to conduct himself honorably, work diligently at a
lawful occupation, support his dependents to the best of his ability,
and live within his income; not to use intoxicating liquors to excess
or frequent gambling places or juke joints; not to carry a weapon
without consent of the parole authorities. He further agreed to
avoid injurious habits and persons of harmful character or bad reputation, to take regular treatments until cured if he should contract
venereal disease, to obey the law, to waive all extradition rights and
process during the parole, to carry out all instructions of his supervisor, and to marry only with the prior consent of the Parole
Commission. The imposition, in an appropriate case, of such moral
and physical restraints are considered by the Parole Commission as
proper conditions of parole and as being conducive to the prevention
of a recurrence of criminal activity by the individual.
Supervision of Parolees
It should be observed that none of the conditions of parole indicates or implies that the prisoner is paroled "to" anyone.6 4 He is under
the supervision of parole authorities only. His employer, or any62Id. §947.20.
63See Sellers v. Bridges,
64An order of the State

153 Fla. 586, 15 So.2d 293 (1943).
Pardon Board contained the following language: "That

the said Robert Beal be, and he is hereby, paroled into the care and custody of
Mr. J. A. Barrington, Blountstown, Florida, April 14th, A.D. 1935, who is required
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one else knowing of his status as a parolee, has no legal right to
dictate to him by virtue of the fact that he is a parolee. Some members
of the public have an erroneous idea that the employer of a parolee
in Florida has the right to place him at a disadvantage in his employment and home life by using the fact that he is on parole in order
to intimidate him. The Parole Commission has refused to allow
parolees to continue working for employers motivated by this idea.
All personal contacts between the parole supervisor and the parolee are made with deference to the object of rehabilitation. The
supervisor makes every effort to prevent embarrassment to the parolee in the supervisory procedure and co-operates with him in determining a convenient place, time, and manner of contact consistent
with the desired goal. The supervisor does not divulge the fact that a
person is on parole unless necessary, and seeks to establish a relationship of mutual confidence as soon as possible. In situations in which it
is convenient, the parolee is required to make periodic visits to the
supervisor's office. These visits are supplemented by personal visits
with the parolee in his home or other convenient place. Reports
that include a statement of the financial status of the parolee are
usually required on a monthly basis.
As indicated previously, supervision of parolees coming into Florida is accomplished in accordance with compacts with other states.
Under such compacts, as authorized by statute, the state in which
the prisoner is convicted may permit him to be released on probation
or parole to reside in any other state that is a party to the compact
if the "person is in fact a resident of or has his family residing within the receiving state and can obtain employment there,"5 or if the
receiving state consents to accept him. Apparently the receiving state
to report to the Board once each three months as to his conduct throughout the
remainder of his original sentence, thereby remitting the remainder of his original
sentence, effective during good behavior or until otherwise ordered by the Board."
The Supreme Court of Florida in commenting on this order stated, in effect, that
in spite of the use of the term paroled, the release authorized was not a parole
but a conditional pardon, and that the State Board of Pardons has authority under
FLA. CONsT. art. IV, §12, to grant "pardon." Beal v. State, 70 So.2d 367 (Fla. 1954).
Consequently, it seems that a prisoner released on conditional pardon can be
placed in the custody of a private individual.
e5FLA. STAT. §949.07(1)(a) (1957). A resident of the receiving state is defined
as "one who has been an actual inhabitant of such state continuously for more than
one year prior to his coming to the sending state and has not resided within the
sending state more than six continuous months immediately preceding the commission of the offense for which he has been convicted." Id. §949.07 (1) (b).
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may not refuse to accept the parolee if the residence and employment
requirements are met. When they are not met, the receiving state
may still accept the parolee if it is satisfied with his prospective home
and employment conditions.
Supervision is not an absolute requirement for the entire parole
period. The Parole Commission, in its discretion, may relieve a parolee of supervision during the parole period if it thinks that his rehabilitation and the welfare of society justify this procedure.A6 He
may be relieved from making further reports and may even be permitted to leave the state or country.6 , This relief from supervision
does not remove the parolee from parole, however.0 8 It merely relieves him of the inhibiting and prohibiting factors inherent in the
supervisory procedure.
The legislature specifically excepted parolees under the supervision
of the Florida Parole Commission, and parolees lawfully discharged
from parole, from the necessity of registering as felons as required by
69
a 1957 statute.
Maximum Length of Parole Term
A parolee may not be discharged from parole prior to the expiration of the term for which he was sentenced unless he is pardoned.70
An apparent qualification of this general statutory rule is found
in the situation in which a prisoner is serving time under an indeterminate sentence. The 1957 statute provides that such a prisoner
may be placed on parole for a period to be determined by the Parole
Commission. This procedure is not deemed to be an exception to
the general statutory rule, since there is no stated maximum period
of imprisonment included in an indeterminate sentence, though a
prisoner cannot be held in custody for longer than the maximum
sentence that could have been imposed by the trial judge.Whether the parole period can be extended beyond the term
for which the parolee was sentenced cannot be stated with certainty.
A former parole commissioner of Florida has taken the position that
66FLA. STAT.

§947.24 (1957).

67Ibid.
68lbid.
69FLA. STAT.

§775.13 (1957).

7old. §947.24.

71Id. §921.22. Presumably this statute does not alter the nature of an indeterminate sentence.
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the parole period can be so extended.- This question has been passed
on in several other states,7 3 and a number of courts have decided that
a parolee remains on parole until he is discharged, even though this
74
may be for the rest of his life.
The same uncertainty exists under the 1957 indeterminate sentence law. The statute provides that the Commission may 75
".... either place the prisoner on parole, as provided by law, or
finally discharge the prisoner from custody. If the prisoner is
placed on parole, the period of parole shall be discretionary
with the parole commission."
The fact that the Parole Commission is given discretionary power
to set the period of parole may be construed as an express authorization for the Commission to place the prisoner on parole for a period
in excess of the maximum period of imprisonment specified for the
crime of which he was convicted. On the other hand, the authorization may possibly be considered as adding nothing to the power previously possessed by the Commission to set the length of the parole
period.
It may be contended that since revocation of parole results in
the parolee being returned to prison to serve the part of the sentence
2
7 See Vocelle, The New Florida Parole and Probation Act, 16 FLA. L.J. 9, 12
(1942). Mr. Vocelle contends that the Parole Commission may, if it determines
that it is necessary to complete the program of rehabilitation, extend the time of
parole beyond the time of the original sentence. He bases the legality of this procedure upon the requirement that the parolee must consent to the terms and conditions of the parole before it becomes effective and because parole is not a matter
of right; hence any terms and conditions may be required that are consistent with
the welfare of the individual and of society. In some cases of short sentences the
Florida Parole Commission has extended the parole period beyond the period of
the sentence, presumably because of the improbability of rehabilitation if the
period of supervision is limited to only a few months. An interesting question
would arise if the Parole Commission extended the period of parole beyond the
time of the sentence and subsequently revoked the parole because of the conduct
of the parolee during the extended period.
73See White, Some Legal Aspects of Parole, 32 J. CRIM. L. & Cium. 600, 607
(1942).
4
7 Fuller v. State, 122 Ala. 32, 26 So. 146 (1898); Kirkpatrick v. Hollowell, 197
Iowa 927, 196 N.W. 81 (1923); Commonwealth v. Minor, 195 Ky. 103, 241 S.W. 856
(1922); State v. Crepeau, 150 Minn. 80, 184 N.W. 567 (1921); State v. Yates, 183
N.C. 753, 111 S.E. 337 (1922); Ex parte Maxon, 29 Okla. Cr. 297, 233 Pac. 785
(1925); In re De Palo, 101 Vt. 510, 144 Atl. 678 (1929).
7-FLA. STAT. §921.21 (1957).
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remaining unserved at the time of release on parole76 the parolee is
not actually serving time while on parole and consequently the maximum period of parole is not governed by the sentence. On the other
hand, the Florida Supreme Court considers that parole contemplates
the serving of a sentence outside prison walls; 77 consequently a logical conclusion, derived exclusively from this position, is that the
sentence governs the maximum length of the parole period, and that
any extension of the period is an infringement upon the exclusive
power of a trial court to set the maximum period of imprisonment
when pronouncing sentence.
When a parolee has, in the opinion of the Commission, so conducted himself as to deserve a pardon, a commutation of sentence, or
the remission in whole or in part of any fine, forfeiture, or penalty,
the Commission may recommend that clemency be extended by the
Pardon Board. 78 The Pardon Board is under no legal obligation to
follow the recommendation of the Parole Commission, but as a practical matter the co-operation between the Pardon Board and the
Parole Commission has been very close.
Violation of Parole
Arrest and Bail. If any member of the Parole Commission or any
parole or probation supervisor has reasonable ground to believe that
a parolee has violated the terms of his parole, the parolee may be
arrested by any peace officer of the state on the authority of a warrant of arrest issued by a member of the Commission.7 9 A parole
80
or probation supervisor may make the arrest without a warrant.
The warrant issued by a member of the Commission is returnable
before him, and he can admit the parolee to bail or commit him to
jail pending a hearing before the Commission. 8 ' In the case of a
parolee committed to jail by a parole commissioner pending a hearing
before the Commission, a circuit court has no power or jurisdiction
to grant bail to the parolee in the absence of a showing that the
82
Parole Commission has abused its discretion.
76d. §947.23.

77Marsh v. Garwood, 65 So.2d 15 (Fla. 1953).
78FLA. STAT.

§947.25 (1957).

79Id. §947.22 (1).
8old. §947.22 (2).
81d. §947.22 (1).

S2Blackburn v. Jackson, 74 So.2d 80 (Fla. 1954).

Published by UF Law Scholarship Repository, 1958

15

Florida Law Review, Vol. 11, Iss. 1 [1958], Art. 2
PAROLE IN FLORIDA
The foregoing discussion is apparently subject to qualification in
a situation involving a parolee or probationer who has been transferred from another state for supervision in Florida. The statute
3
provides:
"That duly accredited officers of a sending state may at all
times enter a receiving state and there apprehend and retake
any person on probation or parole.' For that purpose no formalities will be required other than establishing the authority
of the officer and the identity of the person to be retaken. All
legal requirements to obtain extradition of fugitives from justice are hereby expressly waived on the part of states party
hereto, as to such persons. The decision of the sending state
to retake a person on probation or parole shall be conclusive
upon and not reviewable within the receiving state; provided
however, that if at the time when a state seeks to retake a probationer or parolee there should be pending against him within
the receiving state any criminal charge, or he should be suspected of having committed within such state a criminal offense,
he shall not be retaken without the consent of the receiving
state until discharged from prosecution or from imprisonment
for such offense."
These statutory provisions seem to imply that the Parole Commission has no authority to revoke the parole, and create doubt as
to whether a supervisor may arrest a parolee for any purpose other
than as a step toward returning him to the sending state.
The Hearing. As soon as practicable after the arrest, the parolee
must appear in person before the Commission for a hearing, at which
4
he may be represented by counsel.
The Parole Commission, in conducting a hearing to determine
whether conditions of parole have been violated in such a material
respect as will justify revocation of the parole, must be guided by
basic principles of fairness.15 At common law these principles of
fairness required at least the right seasonably to know the charges

83FLA. STAT. §949.07 (3) (1947).
841d. §947.23 (1).
85Jackson v. Mayo, 73 So.2d 881 (Fla. 1954).
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preferred, to meet them by competent evidence, and to be represented by counsel.86 The substance of these common law requirements
is embraced within the Florida statutes. In Jackson v. Mayo the Court
8
held: 7
"The admission by respondent that the Commission considered
in arriving at its decision, a report not placed in evidence at the
hearing, is a clear violation of the specific language of the
statute requiring that the 'State of Florida and the parolee may
introduce such evidence as they may deem necessary and pertinent to the charge of parole violation.' Under the language of
the statute, it was the duty of the Commission to offer into
evidence at a hearing in which the parolee was present such
evidence as was necessary to sustain the charge."
Therefore, in the absence of evidence actually produced at the hearing
showing violation of a condition of parole in a material respect, the
prisoner is entitled to have his parole restored by virtue of a habeas
corpus proceeding.8 8
After hearing all evidence the Commission may issue an order
revoking the parole, restoring the parole, or taking any action it
deems proper.8 9

Revocation. If the Commission enters an order revoking the
parole, the parolee is returned to prison, and the time spent on parole does not count as time served on the sentence or as statutory gain
time.90 Gain time earned before parole is forfeited if the parole is
revoked, but the prisoner retains his right to obtain gain time for
good conduct from the date he is returned to prison.9 1
86Ibid.
871d. at 882.

8873 So.2d 881 (Fla. 1954).
S9FLA. STAT. §947.23 (1) (1957).

9oId. §947.23 (2), Mayo v. Lukers, 53 So.2d 916 (Fla. 1951). FLA. STAT. §954.06
(1955), containing a schedule of gain time for good behavior, was repealed in 1957
by Fla. Laws c. 57-121, §43. FLA. STAT. §944.27 (1957) requires the Board of Commissioners of State Institutions to adopt a schedule of gain time allowances upon
the recommendation of the director of the Department of Corrections, and §944.29
authorizes the Board upon recommendation of the director to allow, in addition
to time credits, extra good time for meritorious conduct or exceptional industry.
Presumably the statement in the text would apply to any type of gain time.
91FLA. STAT. §947.23 (2) (1957). Presumably the statement in the text would
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Remedies of Parolee
The Florida Supreme Court has held that habeas corpus will lie
in order to test the validity of the original conviction and sentence
even if the prisoner is on parole. The Court stated: 92
"It has long been recognized that habeas corpus will lie to
test the validity of an arrest and actual physical detention for
an alleged violation or non-compliance with the terms of a
conditional pardon.... Why, then, should it not lie at the behest of a parolee who, although not physically restrained, is
nevertheless under the restraint of freedom of action and choice
and decision [imposed] upon him as a result of a judgment
and sentence entered upon an information which wholly fails
to charge an offense under the law?"
CONCLUSION

With a few exceptions the constitutional and statutory bases for
the administration of paroles in Florida seem to be adequate. The
manner of selecting the administrative and supervisory personnel
of the Florida Parole Commission is a desirable one.
The task of selecting and supervising parolees is tremendously important from the standpoint of individuals and society as a whole,
but the present laws of Florida are adequate to meet the challenge.
Some changes are desirable in order to improve an admittedly
good system. The following suggestions are made with this thought
in mind:
(1) The Constitution of Florida should be amended to eliminate the power of the Pardon Board to release a person
from prison under any condition that, if violated, would
result in his return to prison. The consequences of a
breach of the conditions should be restricted to the Board's
power to refuse to restore civil rights and remove the
stain of guilt. This change would tend to eliminate the
confusion between parole and conditional pardon, and
apply to gain time earned under the procedure adopted in 1957 as explained in
note 90 supra.
92Sellers v. Bridges, 153 Fla. 586, 591, 15 So.2d 293, 295 (1943).
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the Parole Commission would have exclusive authority
to grant such releases. This is desirable because the Commission is the only body in Florida with the necessary
administrative facilities to deal adequately with such situations.
A clarifying statute should be enacted containing specific
definitions of pardon, both full and conditional, parole,
and probation, with clear designation of the proper granting authorities.
The power of the legislature to authorize the Parole Commission to grant conditional releases should be deleted
from the Constitution. If the Commission were authorized
to grant such releases it could do little good and probably
would result in much confusion with Florida parole and
gain time laws.
A statute should be enacted specifically prohibiting extension of the parole period beyond the length of the sentence. This seems consistent with the theory that a parole
is the serving of a sentence outside prison. A brief extension means little in a program of rehabilitation. A lengthy
extension is unfair to a prisoner who is placed in the unenviable position of having to accept it or remain in
prison.
The legislature should make mandatory the use of the indeterminate sentence law. Leaving its use to the discretion
of the courts creates a lack of uniformity in the treatment
of criminals that is conducive to injustice.
If the legislature is not inclined to make mandatory the
use of the indeterminate sentence law by the trial courts,
the courts should utilize the law as often as possible, since
it is a progressive step toward the accomplishment of rapid
rehabilitation of law violators.
The present statutory power of the Parole Commission
concerning drivers' licenses should be repealed. This field
of law is not even remotely connected with parole or probation; the increased burden on the Parole Commission
created by larger case loads and an enlarged jurisdiction
justifies the removal of this burden, which is foreign to the
objectives for which the Parole Commission was established.
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